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YALLINGUP FORESHORE LAND BILL 2005 
Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4:  Yallingup foreshore land validly and effectively resumed - 
Ms S.E. WALKER:  This clause states - 

(1) Subsection (2) applies if, and to any extent to which, the resumption was invalid or ineffective. 

(2) The rights and liabilities of all persons are declared to be, and always to have been, the same as 
if the resumption had been valid and effective in all respects. 

We heard in the second reading debate that this bill will really have no effect at all, because Mr Hammond Jnr 
will continue fighting and he has two sons.  Does this mean that with another government, or even a change of 
ministers in the Labor government, this bill and its effect on the land can be overturned?   

Mr J.A. McGINTY:  The short answer is yes.  It is always up to any future Parliament to bring in a new bill that 
would have the effect of repealing this bill or reinstating any right that might exist today for Mr Hammond to 
take legal action.  However, this bill, if passed, would extinguish any prospect under the law that Mr Hammond 
could seek to reclaim that land for private purposes; so for at least the next four years there could be no move by 
Mr Hammond to revive any legal action that might exist. 

Ms S.E. Walker:  There is some talk about this land becoming part of a national park.  Can the Attorney 
General tell me about that?   

Mr J.A. McGINTY:  There has been some discussion about adding this land to the Leeuwin-Naturaliste 
National Park, which is immediately to the south of this land.  Most people think this land is already part of the 
national park.  It is not.  Its current status is a reserve for public recreation grounds, vested in the Shire of 
Busselton.  However, it is not immediately apparent to people who drive into Yallingup - at least not to me, 
anyway - where the national park finishes and where this reserve starts.  The Minister for the Environment, who 
will be in the house later, will be able to give a more up-to-date description of the intention for this land.  
However, I have been party to some discussions about making this land part of that national park and, therefore, 
part of the natural estate.  Of course that could not occur if the land were not part of what I still have to refer to 
as crown land.  If Mr Hammond’s legal action were successful and he were to acquire legal title over the 
property, it would not be possible to add this land to the national park should that be the ultimate decision on 
how to handle this land.  It is certainly the government’s intention that this land, which is currently a reserve, be 
viewed as part of the public estate or continue with something like that status.  It will be up to the Minister for 
the Environment to ultimately progress that intention, but that will not be possible if the land is privately owned. 

Ms S.E. Walker:  Is the government making any move to do that at the moment? 

Mr J.A. McGINTY:  This matter was last discussed in the Parliament more than a year ago, and I was a party to 
those discussions.  However, it is more appropriate that the Minister for the Environment address the matter of 
how this will be proceeded with.  I brought in this bill with the intention of preserving the public status of this 
land, and with a view to this land being incorporated in the national park.   

Dr J.M. WOOLLARD:  Last year when the workers’ compensation legislation came before the Parliament, a 
prohibitive clause was inserted in that legislation to prevent workers and lawyers challenging certain aspects of 
the bill that the government did not wish to have challenged.  This bill does not contain any prohibitive clauses.  
Therefore, Mr Hammond will still be able to pursue his claim in the courts.  However, because of certain 
statements that were made by some of the previous ministers in the previous government, his case may have 
been stronger then than it will be if this bill passes through both houses of the Parliament.  Can the Attorney 
General please clarify that for me? 

Mr J.A. McGINTY:  There is no requirement for a prohibitive clause in this bill, because clause 4(2) of the bill 
states -  

The rights and liabilities of all persons are declared to be, and always to have been, the same as if the 
resumption had been valid and effective in all respects.   

If the resumption was valid in all respects, then nothing about the resumption can be challenged.  Mr Hammond 
can proceed to make a claim if he wishes, but he will not get to first base because of that clear declaration by the 
Parliament that the resumption was valid.  What is underpinning Mr Hammond’s claim is various elements of 
invalidity.  Therefore, the Parliament’s declaration that in every respect it is, and always has been, a valid 
resumption means that he has no claim that he can validly bring before the courts.  To put it in fairly strong 
language, this bill will annihilate the very basis of his claim.  
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Dr J.M. Woollard:  In the past with some federal legislation - I am talking about certain immigration cases that 
I have read about - the Parliament has said that the legislation cannot be challenged, yet the legislation has still 
been challenged in the High Court.  Will Mr Hammond not be able to challenge this legislation on the grounds 
that it is just political point scoring or ultra vires?  

Mr J.A. McGINTY:  The answer to the question is no.   

Dr J.M. Woollard:  He could not pursue it in the High Court? 

Mr J.A. McGINTY:  People can always pursue things, but in this case there will be no legal basis for a 
challenge.  In the matters to which the member has referred, the High Court may rule that the legislative action is 
an interference in what is essentially or in part a judicial function.  That is not the case here.  On our advice, this 
legislation is constitutionally valid.  It completely destroys any basis for Mr Hammond’s claim.  Therefore, we 
do not believe a legal claim can be mounted in the face of this legislation.  The member referred to decisions that 
have been made in various High Court cases.  This matter really goes to the nature of the rights with which we 
are dealing.  The nature of those rights may be such that the bill that passes through the Parliament interferes 
with rights that can be said to be inherently judicial or subject to some sort of judicial review.  That is not the 
case in this situation; this is straightforward.  Mr Hammond is now exercising certain rights.  In the 
government’s view, the Limitation Act 1935 had expunged those rights.  The actions of ministers during the 
1990s waived the state’s defences against a claim.  That enabled him to continue with his legal action, with some 
prospect of success.  If the limitation period had not been waived, the state would have been successful in 
maintaining this land as state land; in other words, in defeating Mr Hammond’s claim.  Basically, this is not the 
sort of matter for which it would be appropriate to legislate to outlaw further action.  There is no basis for action 
if this law is passed.   

Ms S.E. Walker:  Is there any record of Mr Hammond Snr having brought an action between 1938 and 1976, 
when he died?   

Mr J.A. McGINTY:  No; no action was brought.   

Ms S.E. Walker:  Did he not have the capacity to bring an action under the Crown Suits Act or in 1954, under 
amended section 29 of the Public Works Act?  He would have had an opportunity when the caravan park was 
first leased by the government in 1971.  Did Mr Hammond Snr have any opportunity in his lifetime to take 
action under legislation?   

Mr J.A. McGINTY:  One aspect that makes the subsequent action by Mr Hammond’s son unusual is that, as the 
member for Nedlands pointed out in Parliament yesterday, Mr Hammond bought the land in 1937.  It was 
resumed by the state in 1938 and he was paid almost the entire purchase price for only part of the land that he 
had bought.  Normally speaking one would think that that would be the end of matter.  

The basis of Mr Hammond’s son’s legal action today centres on sections 29 and 29A of the Public Works Act, 
which were not in the act at the time the land was resumed.  From 1938 to 1955, when those sections were 
inserted into the Public Works Act by the Hawke government, no real basis existed on which the action taken 
today could have been taken.  The only other basis for action that could have been taken by Mr Hammond Snr 
was the basis on which his son is arguing today; namely, the resumption of the land was for an invalid purpose.   

Ms S.E. Walker:  The five courses of action have accumulated since 1988.  Are you talking about those that 
were added to the statement of claim post the 1992 decision for the caravan park, the car park and the fire 
brigade depot? 
Mr J.A. McGINTY:  Yes.  Essentially, as I understand that argument, the use of the land - including the express 
use of the land for the caravan park and the fire brigade facility, as well as leaving it in a passive state - would 
not be regarded as “public recreation” use.  I think that was the phrase used.  They were matters that could have 
been raised at any time after the resumption by Mr Hammond Snr, but he did not do so.  
Then there was the express cause of action centred around sections 29 and 29A of the Public Works Act, which 
appeared in the act for the first time in 1955.  I do not know when Mr Hammond Snr died.   

Ms S.E. Walker:  Nineteen seventy six.  

Mr J.A. McGINTY:  He could have again brought the matter before the court from 1955 to 1976, but he did not 
do so.  No action was taken by the Hammond family until 1988, 12 years after his death.  That was the first 
indication of legal action being taken, not by Mr Hammond Snr, but by his son.   
Ms S.E. Walker:  Do you know why it took 10 and a half years for probate to be resolved?   
Mr J.A. McGINTY:  No, I do not.  
Dr G.G. JACOBS:  Clause 4 seeks to preclude a claim that the land was invalidly resumed.  Did anything 
occur, historically, that would invalidate the resumption of the land?  How is invalidation determined? The 
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establishment of a caravan park or a fire brigade facility does not necessarily invalidate the resumption of the 
land.  Would it be invalidated if it were used to facilitate a high-rise hotel?  What would make this resumption 
valid or invalid?  Is that now being determined by Parliament?  Clause 4(1) reads - 

. . . applies if, and to any extent to which, the resumption was invalid or ineffective.  
In fact, it is decreed that this land was validly and effectively resumed.  Subclause (2) refers to the rights of any 
person who has resumed the land - in this case, the government; therefore, that expunges any claim that Mr 
Hammond might have.  This clause has two objectives: firstly, to ensure that the resumption is valid and 
effective, and, secondly, to expunge any potential for a claim by anyone should the resumption be considered 
invalid.  

Clause 4 is the guts of this legislation, if members will excuse the expression, because it ensures that the 
resumption is valid and that on resuming this land, the new owner - the government - has rights that will remain 
regardless of whether the resumption is valid or invalid.  Will the Attorney General clarify that and correct me if 
necessary? 

Mr J.A. McGINTY:  The definition of what might constitute public recreation grounds is, I suspect, perhaps 
rather general.  I suspect that what was regarded as public recreation grounds in 1938 is different from today.  As 
a community we now place a lot more value on natural bushland for public purposes and for public recreation.  
We want the mere existence of public recreation grounds rather than to think of it in a narrow sense, such as for a 
football oval or something of that nature.  There are two issues here.  The first is whether the concept as it was 
understood in 1938 is understood the same way today.  For public recreation grounds I suspect that it is at times 
and not at others.  I suspect that applying 2005 standards to the definition of public recreation grounds would 
mean that at least in spirit the entirety of the land was being used for the benefit of the public so they could 
recreate in a way in which they probably did not in 1938.  In my view, it is not something that is susceptible to a 
precise definition.  If we take a narrow view of what is a public recreation ground, leaving the bush in a pristine 
state would possibly not fit the description of 1938 but it would by today’s standards.  Anyway, these are matters 
about which people can argue; namely, the scope of public recreation grounds.  To answer the member’s 
hypothetical analogy, a multistorey hotel would not be regarded as being part of public recreation grounds on 
any definition, narrow or broad.  Other facilities that normally go with public facilities could be considered 
acceptable.  In my view, the spirit of why the land was resumed - that is, for the benefit of the public in 1938 - is 
being met, and will be increasingly met if the land becomes part of the adjoining national park, or at least 
retained as a reserve.  The purpose of the provision in clause 4 is to reintroduce certainty into the debate rather 
than continue the argument - which is not necessarily productive of a good outcome - that retaining pristine 
vegetation is for the purpose of public recreation.  Clause 4(2) is designed to make a declaration that there will 
be no argument about whether the resumption was valid or invalid.  It is declared to be valid so there is certainty 
that the land will continue to be part of the public estate and used for public purposes rather than for private 
purposes. 
Dr G.G. JACOBS:  I understand the Attorney General’s comments about whether the definition of the use of 
the land is narrow or broad and that it has changed in the past 70 years.  I assume that it is one of the arguments 
held by Mr Hammond; that the land is not being used in the same way as when it was resumed from his father.  
Correct me if I am wrong, but it may be one of his arguments.  He believes he has the right to reclaim the land.  
If he uses the land use argument in an albeit belated claim to have the land returned to the family, is Parliament 
not deciding whether the claim is valid; that is, on the intent when the land was originally resumed?  Why has 
this issue had to come to Parliament when I am sure the legal community could make a call on whether the claim 
is valid under land use guidelines?  The issue is obviously difficult because it happened a long time ago.  Is 
Parliament being asked to decide on what is a valid use of the land under the resumption and what is not? 
Mr J.A. McGINTY:  The problem we have is that someone needs to decide now on this because everyone 
associated with the original transaction is dead.  We are talking about the events of 67 years ago.  Looking at this 
simply, the government takes the view that the transaction was complete in 1938.  The totality of the land is, as I 
understand it, the present Yallingup town site and the land immediately to the south west of the town site.  It was 
originally purchased in 1937 for £300.  One year later, approximately one-third of the land was resumed for 
£250.  A very good deal was entered into.  The Yallingup town site, as we now know it, was erected on the 
balance of the land owned by Mr Hammond.  That was how it all evolved.  Although it is speculative on my part 
- this might answer the question of the member for Nedlands - the reason probate took so long may have been 
because, as he owned and developed the Yallingup town site, he became a very wealthy man and the size of his 
estate was very significant.  I do not know but I suspect it might have been the case.  That may have occurred as 
a result of part of the land, which was purchased by Mr Hammond in 1937, being resumed by the state in 1938.  
In our view, that transaction was complete and it is now shrouded in history.  Anyone who was a party to it is 
now dead, to the best of our knowledge, and cannot come forward and say what transpired on that occasion.  It is 
the reason we have a Limitation Act.  It builds in a measure of justice so that people cannot come back 70 years 
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after the event and make a claim when there is not sufficient available evidence and the people who were party 
to the transaction are dead and never wished to challenge it.  Frankly, Mr Hammond Snr could not have 
reasonably challenged the transaction on information we now have available to us in Parliament.  He was paid 
quite handsomely for the land that was resumed from him.  On information available to us, I suspect he made a 
profit from that transaction.   

There are two aspects: one, has the land been used for the purpose for which it was resumed?  That is an 
arguable proposition, depending on whether a broader or narrower definition is taken of what are public 
recreation grounds.  The second aspect is that the limitation provisions then come into play.  Part of the reason 
we brought the legislation in was that the actions, in my view, of two Liberal Party ministers during the course of 
the 1990s in, remarkably, waiving the defences of the state to the son of the original owner of the land, in a way 
crippled the ability of the state to defend the action.  We would have won this court case, on my legal advice, had 
the two Liberal ministers, Hon George Cash and Hon Doug Shave, not acted in a manner inimical to their 
interests as ministers of state.  The legislation is partly to correct the actions of those ministers in the 1990s and 
partly to give effect to the general propositions in the law revolving around limitations.  People should not be 
able to come in 70 years later and make the claim based on a technicality.  The effect of that would be that for a 
sum of just over $3 000 in today’s money, land that the state has owned for the past 70 years would be handed 
over to a private person, when the value of that land was estimated to be somewhere between $70 million and 
$100 million.  Looked at in that context, I hope that people can see this is something that is not conducive, in my 
view, to a resolution before the courts in the context of action taken by ministers during the course of the 1990s 
that has prejudiced our capacity to retain this land in public ownership.   

Ms S.E. WALKER:  I am so pleased that we are having consideration in detail on this bill, because I think it is 
important for members to understand what is happening with this measure.  It is not easy with such a complex 
matter to understand what is happening.  I believe that the member for Roe asked a valid question.  Are we 
trying, as members of Parliament, to say whether this land was or was not appropriately resumed in 1938?  As I 
understand it, from what the member for Roe is saying, that is not our decision but a decision for the court.  I 
would agree with that, because it is a decision for the court.  That is why I said when I originally took this to the 
party room that we should not look at the pleadings; that is a decision for the court.   

What we are looking at here is the fact that section 47A has disappeared from the state’s armoury, as it were.  I 
basically agree with what the Attorney General said, but I guess I want to say a little more.  Mr Hammond Jnr 
had a cause of action but section 47A barred that cause of action.  He was out of time on the issues of the 
caravan park, the fire brigade depot and the car park.  He was also out of time, as I understand it, in 1988 when 
he first appeared before Mr Justice White on the section 47A limitation aspect of the bill.  Mr Justice White 
knocked that out and it went on appeal.  There was a leading judgment by Justice Ipp in the Supreme Court.  
They knocked it out on that one cause of action.  What happened with that was when Minister Cash waived 
section 47A post-1992, as I understand it - the Attorney General may confirm this for me - the Hammond 
lawyers then amended the statement of claim to include the three other causes of action, which were the caravan 
park, the fire brigade depot and the car park, and then said that the waiver Minister Cash had given on the first 
matter then applied to the other three matters.  That is as I understand it.   

Mr J.A. McGinty:  That is correct.   

Ms S.E. WALKER:  What happened then was that as soon as the former Department of Land Administration 
got that new statement of claim, it said that there was a waiver on only the first cause of action and that if one 
went back to the decision of Justice Ipp, one would see an explicit reference by Justice Ipp to Mr Daryl 
Williams, QC, as he then was, who later became the commonwealth Attorney-General, and who was hired by Mr 
Hammond.  Justice Ipp explicitly said in his judgment that they were not seeking any declaration on those three 
aspects, which were the caravan park, fire brigade depot and the car park.  When the amended statement claim 
came, Mr Hammond’s lawyers then wrote - the Attorney General will correct me if I am wrong - to the minister 
because the former Department of Land Administration, in response to the first statement of claim, said that the 
waiver went to only the first matter that was heard in 1988 and 1992, but the lawyers wanted the waiver to apply 
to all four matters.  That is when they approached Hon George Cash.  I understand that when Hon Doug Shave 
became minister, they also approached him.   

What has happened since then is that when the government changed in February 2001, Hon George Cash filed an 
affidavit in which he said that the waiver would apply to all causes of action, no matter what they were, in 
perpetuity in relation to that land.  It does not matter whether a cause of action is out of time; there is no waiver.  
This Parliament has said since 1955 that that is required.  Shortly after that affidavit was filed there was a fresh 
cause of action, so there are now five causes of action in relation to this issue, the first one being in 1938.   

Dr J.M. WOOLLARD:  I was very interested in what the member for Nedlands had to say.  I would like to give 
her the opportunity to finish. 
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Ms S.E. WALKER:  I thank the member.  When I looked at the earlier second reading speeches, which were 
about the case from 1988 onwards, I wanted to know the story of Mr Hammond Snr.  I went back to the relevant 
act.  “Public work” in the relevant act at that time covered an enormous number of uses.  I will not read them all 
out.  I am happy to put the document on the table.  Interestingly, the section 29 that existed then did not provide 
at all for the land to be repurchased by the landowner after it had been resumed.  Because of the injustice that 
would occur, parliamentarians have allowed the repurchase of the land, as it were.  In 1938, under section 29 of 
the Public Works Act 1902, in volume 2 Edward VII of statutes, if the land was not required for public work 
under section 29, the land could be used by the minister or the local authority for any other public work.  Section 
29 reads - 

IF any land held, taken, purchased or acquired under this or any other Act, or otherwise howsoever, for 
any public work, is not required for such public work - 

(a) The Governor, or the local authority with the consent of the Governor, may, after notice 
published in the Government Gazette, cause the same to be sold by public auction or private 
contract; or  

(b) Such land may be used by the Minister or local authority for any other public work.  

We are not deciding on that matter, but I raise it because I thought it was interesting that if land was resumed in 
1938 and was not used for the public work for which it was resumed, it could be used for any other public work.  
I agree with the member for Roe.  It is a valid question.  I do not think that we should look at pleadings.  As the 
member for Rockingham said in his contribution to the second reading debate, this all turns on the elimination of 
section 47A. 

Mr J.A. McGINTY:  To crystallise these issues, I will refer to the affidavit that was sworn by Hon George Cash 
in relation to this matter on 27 February 2001, which from memory is the day after the 2001 state election or 
thereabouts.  Hon George Cash states in that affidavit that he is a member of the Legislative Council and that on 
2 August 1993 he was the Minister for Lands for the state of Western Australia.  Paragraph 4 of his affidavit 
reads -  

On or about 2 August 1993 I gave oral instructions to the Crown Solicitor for the State of Western 
Australia per Brian McMurdo not to rely upon the Limitation Act to defend the Action and to waive any 
defences available to the defendants under the Act and that the defendants would not reply upon any 
other defences available to the defendants based on time or delay, including the defence of laches and 
that at all such defences were also waived by the defendants.  

That is absolutely remarkable, particularly given that the defence of laches was not pleaded until some seven 
years later in 2000.   

Paragraph 6 reads -  

That the Supreme Court might grant that relief or alternatively damages or other relief did not affect my 
instructions to the Crown Solicitor, it being my intention the instructions not to rely upon the Limitation 
Act or any other defences based on time or delay were absolute, irrespective of the facts pleaded by the 
plaintiff and the causes of action relied upon by the plaintiff as the basis for the relief claimed.   

That is remarkable and absolutely incredible.   

Ms S.E. Walker:  Has that ever been done before?   

Mr J.A. McGINTY:  No, never.  That is not done.  It is absolutely remarkable for Hon George Cash to say that 
regardless of what issues -  

Dr J.M. Woollard:  Will the Attorney General explain that in simple terms?  

Mr J.A. McGINTY:  Yes.  Regardless of what issues were raised in the future, the state would not mount a 
defence based on time, delay or anything of that nature.  In other words, a blank cheque was given to the other 
side and that crippled the state’s ability to defend these matters.  It is remarkable behaviour.  That is the context.   

Paragraph 9 reads -  

I regard any reliance by the defendants through the Crown Solicitor upon the Limitation Act or any 
other defences based on time or delay to defend the Action as pleaded in 1993 or as proposed to be 
pleaded as set out in “GC1” to be contrary to my instructions that the Limitation At and any other 
defences based on time or delay would not be relied upon and that any such defences available to the 
defendants were waived. 

Paragraphs 11 to 15 are the most relevant paragraphs.  Paragraph 11 reads - 
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When instructing the Crown Solicitor in 1993 I also directed them that the plaintiff should have his day 
in Court and not be frustrated, defeated or prejudiced by any defences relying on time or delay by the 
plaintiff in commencing or proceeding with the Action and that the Action would be decided on its 
merits.  

Paragraph 12 reads -  

Annexed hereto and marked “GC2” is a copy letter I sent to the plaintiff dated 2 August 1993, sent at 
the request of the plaintiff.  The oral instructions I gave to the Crown Solicitor were wider than the 
contents of that letter, the instructions being as above described. 

Paragraph 13 reads -  

In about August 1993 I orally informed the plaintiff of the instructions I had provided to the Crown 
Solicitor as above described and I have on numerous occasions subsequent to 1993, including while I 
was the Minister for Lands and afterwards, repeated to the plaintiff this was the position of the 
defendants and that he would have his day in Court and his claims would be decided on the merits.  

Paragraph 14 reads -  

The instructions which I gave to the Crown Solicitor in 1993 and subsequently above described were on 
behalf of the three defendants and intended to be binding on the defendants. 

That is at odds with Hon Peter Foss’s statement that he had responsibility to waive or otherwise the provisions of 
the Limitation Act.   

Finally, paragraph 15 reads -  

The oral and written statements made by me to the plaintiff above described were on behalf of the three 
defendants and intended to be binding on the defendants.   

The document speaks for itself.   

Ms S.E. WALKER:  As I understand from the Attorney General’s second reading speech, for some time there 
was dispute on the part of the plaintiff’s lawyer about the extent of the waiver.  The issue between the plaintiff’s 
lawyer and the state is the extent of the waiver.   

Mr J.A. McGinty:  That is right, but the problem is the nature of the waiver not as it was discussed by the 
Crown Solicitor’s Office, as it then was, but as it was communicated by Mr Cash to Mr Hammond -  

Ms S.E. WALKER:  Was that in August 1993?   

Mr J.A. McGinty:  And subsequently.   

Ms S.E. WALKER:  Has the waiver been extended every time there has been a new cause of action?   

Mr J.A. McGinty:  Mr Cash apparently told Mr Hammond, as was indicated by what I read in Hon George 
Cash’s affidavit, that the extent of the waiver included every possible future action, which is quite remarkable.   

Ms S.E. WALKER:  Can a government department physically prevent a plaintiff from bringing a cause of 
action in the Supreme Court?   

Mr J.A. McGinty:  No - unless I have misunderstood the member’s question.   

Ms S.E. WALKER:  It has been suggested that the government department delayed Mr Hammond Jnr bringing 
the cause of action.  If I had a cause of action, I would file it in the Supreme Court, which would start and 
preserve the action.  

Mr J.A. McGinty:  That is correct.  In any event, it is completely denied that there was any delay on the part of 
government departments. 

Ms S.E. WALKER:  Sure.  I accept that.  People were paid to do their job and they did their job.   

Mr J.A. McGinty:  In any event, it is still up to the plaintiff in any action to commence the action within the 
appropriate time limits.   

Dr J.M. WOOLLARD:  Clause 4 refers to why the land was resumed.  Was the land resumed for conservation 
and recreation purposes?  

Mr J.A. McGinty:  I do not think that conservation was part of the public jargon in those days.  The resumption 
notice itself was for the purpose of “public recreation grounds at Yallingup”. 

Dr J.M. WOOLLARD:  The government resumed the land for public recreation purposes.  The jargon used 
today would be conservation and recreation.   
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Mr J.A. McGinty:  I think that is right.  

Dr J.M. WOOLLARD:  When the member for Nedlands asked the Attorney General about the future of the 
land, I was disappointed that he could not answer her because that was the responsibility of the Minister for the 
Environment.  Since the Attorney General said that, I have been sitting in my seat wondering whether I should 
call a quorum to see whether the Minister for the Environment would come into the chamber.  The Attorney 
General must have some idea of the government’s intention for the resumed land.  I support this bill because I 
believe the land is a community asset, like my Duncraig House, which must be kept for the community.  I have 
been tempted to suggest that the title of the bill should be the Yallingup foreshore land protection bill rather than 
the Yallingup Foreshore Land Bill because the community wants the land protected.  That is the reason that 
members have been lobbied about this bill.  Will the Attorney General put on record the government’s 
intentions?  I have drawn up a clause that I suggest could be inserted into the bill after clause 7.  This clause 
might not be needed, depending on the Attorney General’s response.  The clause would read that the land would 
be classified as class A reserve land and that the land is “by this section classified as class A reserve for the 
purpose of public recreation and will be dealt with for all purposes as if this classification was ordered under 
section 42(1) of the Land Administration Act”.  Such a clause is needed in this bill.  The Attorney General will 
remember that a good campaign was mounted last year to preserve the integrity of Wireless Hill Park, which is 
an A-class reserve.  The government could not excise part of that reserve and sell it for development because it is 
an A-class reserve.  I am concerned that figures of $70 million and $100 million have been bandied around this 
chamber in the past two days as the value of this land; therefore, some minister may froth at the mouth thinking 
that the development of part of the land could return millions to the government. 

Mr J.A. McGinty:  I wouldn’t advocate that quite as strongly as the member is doing! 

Dr J.M. WOOLLARD:  Can the Attorney General provide some further assurance regarding the protection of 
the land as a community asset?  Once he speaks, I can determine whether to move this amendment. 

Mr J.A. McGINTY:  The intention of this bill was always to preserve the land in the public domain for public 
purposes.  Whether it be called recreation grounds in the old jargon or conservation grounds in the new, the land 
will be preserved.  Some discussion took place a year or two ago to which I was party, although it is not my 
direct area of responsibility.  The Minister for the Environment has the responsibility to determine future use of 
that land; therefore, questions regarding detail should be appropriately put to the Minister for the Environment.  I 
can answer the question in a general sense.  The amendment is not necessary, first, because the bill will have the 
effect of extinguishing the possibility of the land being taken into the private sector.  The Minister for the 
Environment might be best able to address any of the member’s questions about future intentions for the 
Yallingup land.  As I said, we were party to some discussions about whether the land should be incorporated in a 
national park, and the intention if and when the bill is passed.  I do not think any finality was arrived at in 
consideration of the Yallingup land because the bill had not completed its passage through Parliament.  It was 
reliant on a majority in the upper house to ensure its passage, so it would have been premature to deal with the 
land in that sense at that time.  It is the government’s intention that the land be retained in the public domain for 
public purposes, not private purposes.  I can give that guarantee absolutely.  Whether it is intended that it be 
incorporated in a national park, an A-class reverse, a conservation reserve or whatever, is a matter of detail for 
the Minister for the Environment, not me. 

Dr J.M. WOOLLARD:  As the Minister for the Environment has joined us in the chamber, she might provide 
some information further to that provided by the Attorney General.  The Attorney said that questions remain 
about whether the land might form part of a national park or an A-class reserve.  I am happy either way.  
However, I would not be happy to leave this matter sitting open on the table so the government could state that it 
is public land, and then sell it.  The Minister for the Environment might join the debate. 

Dr J.M. EDWARDS:  I thank the member for Alfred Cove for the opportunity to comment.  Clearly, this matter 
has been through cabinet.  I, as Minister for the Environment, and my agencies strongly support the notion that 
this land be not only in public ownership, but also incorporated in the conservation estate.  The Department of 
Conservation and Land Management is particularly keen that that occur at the highest level.  The level will 
depend ultimately on the values of the area, and no great exploration of that aspect has taken place yet.  As the 
Attorney General indicated, the bill needs to pass Parliament and to come out the other end as a resolution before 
that is done.  The land will be an A-class reserve if it has the highest level of conservation value - that is the 
highest category of conservation reservation in the state.  Below that level is the national park category.  I 
envisage the area will be deemed one or the other of those two categories, and it will definitely remain in public 
ownership.  I believe it will be vested in the Conservation Commission, but the ultimate reservation status will 
be determined by the exact values of the land. 

Dr J.M. WOOLLARD:  I am not sure whether the Attorney General can answer this question or an interjection 
may come from the Minister for the Environment.  The Minister for the Environment stated that if the land has 
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high-conservation values, it will be an A-class reserve.  If not, it will possibly be classed national park.  
Rezoning as an A-class reserve must be agreed to by the Parliament before the land status can be altered or the 
land sold.  I am not sure whether the same restrictions apply to land classified as national park.  Can the Attorney 
General inform me in that regard?  
Mr J.A. McGinty:  No - but others might. 
Dr J.M. EDWARDS:  I have had a brief discussion with the Attorney General, and we are able to give a 
commitment that the land will be vested in the Conservation Commission, which would put the land into the 
conservation estate.  Whether it is A-class reserve or national park in many ways does not matter as, either way, 
it will be managed at the same high level.  A reserves bill will be required to acquire the status of either of the 
two categories. 
Dr J.M. WOOLLARD:  Is it the government’s intention to introduce a reserves bill later this year to have the 
land vested with the Conservation Commission?  Not much needs to be done in relation to this matter.  Did I 
hear that to be the outcome of discussions between the Attorney General and the Minister for the Environment - 
that is, that a reserves bill will come before the house and that the land will be vested with the Conservation 
Commission through that reserves bill? 

Dr J.M. EDWARDS:  I love being able to speak on the Attorney General’s behalf; it does not happen very 
often!  I have every intention of bringing another reserves bill to this place before the end of the year.  One 
cannot always determine the passage of such bills through the other chamber.  Assuming that the Yallingup 
Foreshore Land Bill passes successfully, it is my intention to place the land in a future proposed reserves bill, 
and to have it done as quickly as possible. 

Ms S.E. WALKER:  I place on record how important it is to undertake research when looking at such things.  
When looking at the rights of the current owners of the land, I was interested in the speech of Hon Christine 
Sharp.  After some briefings, the member stated -  

 . . . I am inclined to agree that the Hammond family has had a raw deal.  In fact, more than give the 
family a raw deal, the State has acted improperly towards the family in the transaction that took place, 
in which it seems to me that Mr Hammond’s family was essentially tricked and lost its freehold title to 
this extraordinarily important piece of land. 

I quote those words to indicate that it is very easy in this Parliament to form opinions without doing proper 
research.  What we know about the date of purchase, the purchase price, the short time the land was in the 
possession of the Hammond family and the money that was made in the transaction indicates that that statement 
cannot properly stand, particularly in light of section 29 of the Public Works Act as it existed in 1938.  It is an 
example.  I am not having a go at Hon Christine Sharp at all, because some of her comments were very apposite, 
particularly in relation to section 47A, which she said was in the Limitation Act to avoid chaos.  I thank the 
Attorney General for outlining clause 4 for us.   

Clause put and passed. 

Clause 5:  Certain repealed provisions do not apply to Yallingup foreshore land - 
Ms S.E. WALKER:  Original section 29 of the Public Works Act 1902 was still in place in 1938.  That section 
was later repealed and substituted with new sections 29, 29A and possibly 29B.  I understand that the substituted 
sections contained the formula that would allow Mr Hammond Jnr to purchase the resumed land for a song.  An 
amendment was made to the Public Works Act in 1965.  Can the Attorney General clarify whether it was the 
1965 amendment that made the formula revert to market value?  That had to happen in any event.  For instance, 
what if some land that I owned was resumed now, for which I was compensated $100 million, and in 100 years 
one of my children repurchased that land for the amount for which it had been resumed plus 10 per cent for each 
year since that time?  That land might be worth $20 billion in 100 years.  When we consider what the land in 
Yallingup was worth in 1938 and what it is worth today, it would be unjust enrichment and double dipping for 
Mr Hammond Jnr to purchase the land at the price that has been proposed.  I would like the Attorney General to 
say something about this issue.  I cannot agree with the notion of compensating Mr Hammond Jnr.  For instance, 
I might spend and invest the $100 million that I had been given for my resumed land.  A particular class of 
person might then be allowed to say to the people of Western Australia in 100 years, “Excuse me, I’ll have that 
back now, and all I will pay is this sum.”  I calculated the percentage increase in the value of the land in 
Yallingup since 1938 and I could not even read the figure.  I am interested in the history of that provision.  The 
Attorney General said something yesterday about an amendment that crept in somehow.   

Mr J.A. McGinty:  In 1997?   

Ms S.E. WALKER:  Yes.  Can the Attorney General tell me what happened with that?   
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Mr J.A. McGINTY:  One thing is clear: Mr Hammond would not be taking legal action if he was required to 
pay market value for the land, which is what applies to every other Western Australian.  He is taking this action 
because, if successful, he could obtain this incredibly valuable land for just over $3 000.  This is prime land in 
one of the most expensive areas of the state.  It is some 13 hectares of land overlooking the Yallingup bay that he 
could get for a pittance, notwithstanding the fact that, as has been made clear during the course of this debate, his 
father was paid for the land when it was acquired by the state on terms that appear from the totality of the 
transactions in 1937 and 1938 to have been eminently fair and reasonable.   

I will quickly run through the legislative provisions.  Clause 5 specifies four provisions of the Public Works Act 
1902 that were repealed by subsequent legislation.  Originally, section 29 of the act provided that if land that had 
been resumed for public works was no longer required for such public works, the government could sell that land 
by public auction or private contract or the land could be used for any other public work.  That provision was in 
place in 1938 when the land in question was resumed.  It remained in force until 1955 when new sections 29 and 
29A were inserted into the Public Works Act, which provided a right in specified circumstances to repurchase 
land previously resumed under the Public Works Act.  Under new section 29, when the Governor in Executive 
Council considered that the resumed land was no longer required for the purposes for which it had been 
originally resumed, the land could be sold or used for other public purposes.  In that event, the previous owner 
was, in specified circumstances, to be given the option to repurchase the land before the land was sold or used 
for another purpose.  Under section 29A, if the resumed land was not being used for any public work, the former 
owner of the resumed land could apply to the Governor in Executive Council for a decision on whether the land 
was required for the public work for which it had been resumed.  If the land was not so required, the former 
owner might be given the option to repurchase the land by paying the initial compensation plus 10 per cent of 
that compensation, not compounded, for each year since the land’s resumption.  That provision lasted for 10 
years.  In 1965, a new section 29B was inserted into the Public Works Act 1902, which covered land resumed for 
a public work in two circumstances.  First, if the land had been used for the public work for which it had been 
resumed 10 years or more after its resumption and was subsequently no longer required for that work, sections 
29 and 29A would not apply to the land.  With the Governor’s approval, the land might be sold at public auction 
or under private contract or used for any other public work.  Second, when the land was not required for the 
public work for which it had been resumed and 10 years or more had passed since its resumption, sections 29 
and 29A would apply to that land but the purchase price payable by the original owner would be a reasonable 
price determined by the minister, which, generally speaking, would be market value.  The provision on which Mr 
Hammond seeks to rely today to determine the purchase price, which would enable him to purchase this land -  

Ms S.E. Walker:  For a song.   

Mr J.A. McGINTY:  - for a song - for just over $3 000 - was a misplaced and ill-fated provision that applied for 
only 10 years between 1955 and 1965 and was then repealed.   

Ms S.E. Walker:  How did Mr Hammond Jnr get access to that provision?   

Mr J.A. McGINTY:  I will need to get advice on that.  I will finish my thumbnail history of the legislation.  
Sections 29 and 29A, which were inserted in 1955, were repealed in 1997; however, the effect of those 
provisions continued under transitional provisions in section 200 of the Land Administration Act 1997.  No 
transitional provisions related to the original section 29 or section 29B.  Clause 5 ensures that the rights and 
liabilities, both retrospectively and prospectively, of all people will be and will be deemed to have been the same 
as if original section 29; sections 29 and 29A, which were inserted in 1955; and section 29B, which was inserted 
in 1965, had never applied to the Yallingup land that was resumed in 1938.   

Ms S.E. WALKER:  I would like the Attorney General to finish what he was saying about how that provision 
was kept alive.   

Mr J.A. McGINTY:  We will need to do some more research on the effect of the inclusion in 1965 of section 
29B in the Public Works Act.  It might be - I do not put it any higher than that - that the previous provision 
applied to transactions that predated the inclusion of section 29B in the Public Works Act in 1965 and that it 
applied only to future transactions.  In other words, the requirement for a market value or, as the then wording 
provided, a reasonable price determined by the minister applied only to future transactions.  However, we will 
need to double-check that.  So far as the litigation and this legislation are concerned, it is what occurred in 1997, 
which is the critical element.  The Land Administration Bill, which came before the Parliament in 1997, 
proposed to repeal sections 29 and 29A of the Public Works Act, and it was section 29A on which Mr Hammond 
relied.  An approach was then made to the state government by Mr Hammond’s solicitors to ensure that Mr 
Hammond’s position was not prejudiced by the proposed repeal of sections 29 and 29A of the Public Works Act.  
A meeting took place between Mr Hammond’s solicitors, various officers of the state government and a 
ministerial officer of the then minister, Doug Shave, on 30 April 1997.  An amendment to preserve Mr 
Hammond’s capacity, should he be successful in his legal action, to acquire the land at the original compensation 
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rate plus 10 per cent a year, which is just over $3 000 in today’s terminology, was made to the legislation on the 
floor of the Legislative Council.  My opposition colleagues at that time obviously did not understand the 
significance of it in regard to the Yallingup bill.   

Ms S.E. Walker:  Are you saying that that formula was brought in in 1997?   

Mr J.A. McGINTY:  No; I am saying that the formula upon which Mr Hammond relied was repealed in 1997.   

Ms S.E. Walker:  But it was preserved.   

Mr J.A. McGINTY:  However, an amendment was made to preserve the old formula for any legal action that 
was then afoot.   

Ms S.E. Walker:  Was that old formula repealed in 1965 and the new market formula put in?  

Mr J.A. McGINTY:  As best I can understand it, the formula of the original price plus 10 per cent a year, which 
was inserted in 1955, was replaced by a market value requirement in 1965.  

Ms S.E. Walker:  The irony is that the Land Administration Act 1997 actually repealed that ridiculous formula 
because we couldn’t have someone being unjustly enriched.   

Mr J.A. McGINTY:  Yes.  However, a last-minute amendment, which did not specifically address Yallingup 
and Mr Hammond, had the effect of preserving his right, and that followed a meeting between Mr Hammond’s 
lawyers and the then government.  That is its origin.  It was specifically designed, but not reported to be, to 
protect Mr Hammond’s ability to acquire the land for a pittance if he was successful in his legal action, which, 
again, is quite remarkable.   

Ms S.E. WALKER:  The second reading speech states that Mr Hammond Jnr is entitled to his day in court.  
Several people have said it many times.  How many days has he had in court?   

Mr J.A. McGinty:  Mr Hammond has been to court on numerous occasions, including for some substantive 
arguments about his entitlements, dating back to 1977.  He has had his day in court on many occasions.  If you 
count directions hearings and things of that nature, the number obviously grows significantly.   
Ms S.E. WALKER:  Am I right in saying that paragraphs (a), (b), (c) and (d) of clause 5(2) do not now apply to 
anyone in Western Australia? 

Mr J.A. McGinty:  That is right.   
Ms S.E. WALKER:  With this bill, they will not even apply to Mr Hammond Jnr, so nobody will fall under 
those provisions.   
Mr J.A. McGinty:  That is perfectly correct.   
Clause put and passed. 

Clause 6:  Certain current provisions do not apply to Yallingup foreshore land - 
Dr J.M. WOOLLARD:  I do not have a copy of the Land Administration Act, but earlier we were discussing 
the possibility -  

The ACTING SPEAKER (Mr P.B. Watson):  Will members please keep their voices down?  The Hansard 
reporter is having trouble hearing the member on her feet.   

Dr J.M. WOOLLARD:  A few moments ago we were discussing the possibility of adding a clause to this bill 
that would classify this area as an A-class reserve.  I have sought support from the Liberal Party should I move 
such an amendment.  The opposition spokesperson for the environment said that she would not be happy to do so 
unless it was taken to the party room, which is quite disappointing.  What do the sections of the Land 
Administration Act referred to in clause 6 do?  Even though the Minister for the Environment said that she hoped 
to introduce a reserves bill in this house before the end of the year, both the Attorney General and I know that 
four years ago the government planned to introduce the national parks legislation and only just got those bills 
through before the election.  I am a bit concerned about the delay that sometimes occurs with the Minister for the 
Environment.  Will the Attorney General explain what these sections of the Land Administration Act will do 
then? 
Debate interrupted, pursuant to standing orders.  
[Continued on page 2309.] 
 


